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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
STATE OF OKLAHOMA, ex rel.    ) 
W. A. DREW EDMONDSON, in his capacity as  ) 
ATTORNEY GENERAL OF THE STATE OF  ) 
OKLAHOMA and OKLAHOMA SECRETARY  ) 
OF THE ENVIRONMENT C. MILES TOLBERT, ) 
in his capacity as the TRUSTEE FOR NATURAL ) 
RESOURCES FOR THE STATE OF OKLAHOMA, ) 
        ) 
   Plaintiff,    ) 
        ) 
vs.        ) 05-CV-0329 GKF-SAJ 
        ) 
TYSON FOODS, INC., TYSON POULTRY, INC., ) 
TYSON CHICKEN, INC., COBB-VANTRESS, INC., ) 
AVIAGEN, INC., CAL-MAINE FOODS, INC.,  ) 
CAL-MAINE FARMS, INC., CARGILL, INC.,  ) 
CARGILL TURKEY PRODUCTION, LLC,  ) 
GEORGE’S, INC., GEORGE’S FARMS, INC.,  ) 
PETERSON FARMS, INC., SIMMONS FOODS, INC., ) 
and WILLOW BROOK FOODS, INC.,   ) 
        ) 
   Defendants.    ) 
 

PETERSON FARMS, INC’S REPLY IN FURTHER SUPPORT OF ITS MOTION  
FOR PROTECTIVE ORDER PRECLUDING FURTHER EXAMINATION OF ITS  
30(b)(6) DESIGNEES ON TOPICS IDENTIFIED WITHIN DEPOSITION NOTICE 

 
Defendant Peterson Farms, Inc. (“Peterson”) hereby submits its Reply in further support 

of its Motion for Protective Order [Dkt. No. 1264], wherein it seeks an order from the Court 

prohibiting any further examination of Peterson on the topics contained within the Fed. R. Civ. 

P. 30(b)(6) deposition notice issued by the Plaintiffs.  [Dkt. No. 1250, Ex. 1.]  For their Response 

to Peterson’s Motion, Plaintiffs incorporated their Reply in Further Support of its Motion to 

Compel [Dkt. No. 1285.]  Plaintiffs’ Response fails to address the arguments raised by Peterson 

in its Response to State of Oklahoma’s Motion to Compel Peterson Farms to Produce a Properly 

Prepared 30(b)(6) Designee for Deposition and to Allow Full Questioning of that Designee [Dkt. 
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No. 1263], and therefore, Peterson has sustained its burden entitling it to the entry of a Protective 

Order barring further examination pursuant to Plaintiffs’ 30(b)(6) Notice. 

ARGUMENT 

A. Plaintiffs’ Request for an Order Directing Peterson to Compile and 
Mathematically Manipulate Information Already Produced In Response to 
Prior Discovery is Improper 

 
In their argument that Peterson did not properly prepare a designee to testify with regard 

to the annual number of growers, houses, and production of chickens and feed consumed at 

contract operations in the IRW, Plaintiffs concede that what they are really after is an Order 

directing Peterson to go through all of the records already produced to Plaintiffs and add up the 

information from the individual records, and summarize it by year.  As Peterson explained 

through its corporate witness, this is not information that Peterson compiles in the course of its 

business, and thus Plaintiffs’ request would require Peterson to create evidence that does not 

currently exist.  [Dkt. 1263 at 4-7.]  This is not a situation where Peterson is denying Plaintiffs 

information, the argument here is that Plaintiffs simply don’t like how the information is 

provided. 

Plaintiffs offer no authority to support any legal basis for placing such an extraordinary 

burden on Peterson other than cases that set forth the commonly accepted platitudes about a 

corporation’s duty to prepare its witness.  Federal Rule of Civil Procedure 30(b)(6) expressly 

provides that the outer bounds of a corporation’s duty to prepare for a deposition is defined by 

what is “readily available.”   Plaintiffs would have the Court ignore this aspect of the Rule in 

order to achieve the results they seek.  Notably, Plaintiffs do not dispute that they can pull and 

compile the information they seek from the raw data in the grower records, feed tickets and 

mortality reports Peterson produced many months ago.  Hence the essence of the dispute is 
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whether they can force Peterson to compile and summarize this information in a format Plaintiffs 

desire for their litigation purposes, or whether they and their experts should do their own work.  

As the court in Wilson v. Lakner, M.D., 228 F.R.D. 528 (D. Md. 2005) held, the duty of a 

corporation to marshal information for a 30(b)(6) deposition is the same as that expected in 

answering interrogatories.  Id. at 528-29.  Peterson has complied with this standard by explaining 

why it does not possess the summary information Plaintiffs seek, and explaining to them how 

they can discern it from the records already produced. 

B. Simply Because Plaintiffs Refuse to Accept that Peterson Neither Owns Nor 
Controls the Growers’ Litter is not Grounds for Finding the Corporation’s 
Answers Inadequate 

 
Plaintiffs continue to complain that Peterson has not testified to the amounts and 

locations where poultry litter has been land-applied in the IRW.  Plaintiffs’ base their sole 

argument in this regard on their contention that – because Peterson is legally liable for the litter – 

it should know how much is produced, and where it goes.  In pursuing their motion to compel, 

Plaintiffs are asking the Court to (1) make a preliminary advisory ruling that Peterson is legally 

liable for how the growers manage their litter,1 and (2) disregard Peterson’s testimony that the 

growers handle their litter in accord with their state-approved Nutrient Managements Plans 

without direction from, oversight by, or reporting to Peterson.  The simple fact that the evidence 

is not developing to conform to Plaintiffs’ theory of the case is not grounds for accusing Peterson 

                                                 
1  Plaintiffs continue to assert as a premise to their arguments that Peterson and the other 
Defendants are liable for how their independent contract poultry growers manage their litter.  
Not only is this a disputed issue for determination by the finder of fact, Plaintiffs face a steep 
climb given that no Oklahoma court has held that the exception stated in RESTATEMENT 
(SECOND) OF TORTS § 427B has been adopted into the state’s jurisprudence.  (Plaintiffs continue 
to cite to the Court’s Order in the City of Tulsa case, but as the Court vacated its opinion, it is if it 
had never been rendered.  See Matter of Meekins, 554 P.2d 872, 875 (Okla. Ct. Civ. App. 
1976)(defining “to vacate”); cf. Baugus v. Special Indemnity Fund, 966 P.2d 801, 803 n.1 (Okla. 
Ct. Civ. App. 1998)(admonishing party for citing an unpublished opinion)).  
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of noncompliance with the Rules of Civil Procedure.  When asked, Mr. Houtchins gave complete 

and honest answers and explained that the growers own the poultry litter, make their own 

decisions on management, and that the disposition of the litter was a matter between the growers 

and the regulators of the state in which they operate.  [Dkt. 1263 at 8-9].  This is the evidence, 

which Plaintiffs cannot change through a motion to compel. 

C. Plaintiffs Failed to Rebut Peterson’s Showing That Its Representative Gave 
Full Answers to all Questions Within the Scope of the Notice 

 
 In its Response, Peterson cited the Court to the segments of Mr. Houtchins’ testimony 

where he gave full and complete answers to every question Plaintiffs’ counsel asked that was 

within the scope of the Topics detailed in the Notice.  Plaintiffs’ response to this showing was, 

again, to divert attention from their own conduct to make hay of Peterson’s counsel’s efforts to 

stop the abuse of his client. 

 Peterson is willing to rely on the Court’s reading of the transcript to see that with regard 

to Plaintiffs’ contentions that Mr. Houtchins failed to address the Topics in the Notice, the 

Emperor has no clothes.  Peterson pointed out that Plaintiffs accused it of failing to prepare a 

witness on eight Topics, when the truth was that Plaintiffs failed to reserve any time to ask the 

designee on these Topics any questions.  Plaintiffs failed to acknowledge this in their Response.  

Peterson explained that Plaintiffs’ attempts to elicit binding testimony on the interpretation of 

statutes was an improper attempt to undermine Peterson’s counsel’s legal objections, and 

Peterson directed the Court to Plaintiffs’ counsel own words to that effect.  [Dkt. 1263 at 15.]  

Again, Plaintiff chose not to respond.  Peterson applied the express language of the Topics in 

Plaintiffs’ Notice to the portions of the examination where Plaintiffs claim obstruction to 

establish that each of these areas of inquiry was outside the scope of the Notice and appropriate 

only for one properly qualified under Fed. R. Evid. 702.  [Dkt. 1263 at 15-20.]  Once more, 
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Plaintiffs duck the issue by asserting that this wide array of technical concepts was encompassed 

within their quest to learn what Peterson knew “on various matters pertaining to poultry waste 

management.”  [Dkt. 1285 at 7.]  Plaintiffs’ argument lacks credibility.  Asking a corporate 

witness about how many species of bacteria may be found in litter and what their fate may be in 

the environment has nothing to do with what the growers do in managing their litter. 

 Plaintiffs complain that Peterson is employing a strained interpretation of their Topics; 

quite the contrary.  Plaintiffs were required to set forth in their Notice the Topics for examination 

“with reasonable particularity.”  Fed. R. Civ. P. 30(b)(6).  When Plaintiffs identified that they 

wanted to examine Peterson on, as they put it, “releases/discharge/run-off” from locations where 

poultry litter had been spread in the IRW, this is what Peterson prepared and designated a 

witness to testify about.  Plaintiffs did not place Peterson on notice that they would inquire of 

technical articles and scientific concepts in the abstract, for if they had, Peterson would have 

moved for a protective order at the outset.2  By failing to point the Court to the specific Topics in 

their Notice that would grant such a broad license, Plaintiffs’ Response continues to reflect that 

they do not recognize that the wording they chose for their Notice defined the outer bounds of 

the testimony Peterson was required to give.  And as stated in Peterson’s Response, this is not a 

situation where the examiner allowed the corporate designee to step out of his representative role 

                                                 
2  Plaintiffs’ Response offers no defense or explanation for Plaintiffs’ improper tactics of 
examining Mr. Houtchins on documents he had not seen, or that Plaintiffs could not substantiate 
they had produced in the litigation.  Also, Plaintiffs make a number of arguments involving the 
Poultry Water Quality Handbook, and accuse Peterson’s counsel of incompetence.  First, Mr. 
Houtchins testified that he had not seen the document.  This is an accurate statement.  Peterson 
did not produce the document, which was more than ten years old, as it apparently is no longer 
maintained in Peterson’s files.  The copy employed by Plaintiffs’ counsel at the deposition came 
from the files of a poultry grower who had not had a contract with Peterson for some time.  
Notwithstanding Plaintiffs’ unprofessional personal attack, the record is clear that Peterson did 
not author the Handbook, as it was a compilation of articles prepared by other claimed experts 
addressing technical subjects which Peterson does not possess sufficient expertise to endorse or 
refute. 
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to answer questions individually.  As is evident from Plaintiffs’ arguments they continue to 

assert that the corporation should provide binding testimony on these divergent and unnoticed 

subjects.  These tactics are not permitted under the federal rules, and therefore, Peterson 

respectfully requests the Court enter an order precluding such further examination. 

CONCLUSION 

 Plaintiffs’ response is completely lacking in grounds for continuing the deposition of 

Peterson’s designee.  Most importantly, Plaintiffs failed to rebut the showing from the deposition 

testimony of Mr. Houtchins, which demonstrated that he was prepared, and fully complied with 

his obligations under Rule 30(b)(6).  Accordingly, Peterson respectfully requests the Court enter 

a Protective Order finding that Peterson that has met its obligations as to the 30(b)(6) deposition 

Notice issued by Plaintiffs, and further, precluding Plaintiffs from obtaining any further 30(b)(6) 

testimony from Peterson as to topics identified within that deposition notice.   

Respectfully submitted, 
 
 
   By___s/ A. Scott McDaniel____________________________________ 
       
   A. Scott McDaniel (Okla. Bar No. 16460) smcdaniel@mhla-law.com  
   Nicole M. Longwell (Okla. Bar No. 18771) ) nlongwell@mhla-law.com  
   Philip D. Hixon (Okla. Bar No. 19121) ) phixon@mhla-law.com  
   McDANIEL, HIXON, LONGWELL & ACORD, PLLC 
   320 South Boston Ave., Suite 700 
   Tulsa, Oklahoma  74103 
   (918) 382-9200 
   and 
   Sherry P. Bartley (Ark. Bar No. 79009) 
   Appearing Pro Hac Vice  
   MITCHELL, WILLIAMS, SELIG,  
   GATES & WOODYARD, P.L.L.C. 
   425 W. Capitol Ave., Suite 1800 
   Little Rock, Arkansas  72201 
   (501) 688-8800 
 

COUNSEL FOR DEFENDANT 
PETERSON FARMS, INC. 
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CERTIFICATE OF SERVICE 
 
 I certify that on the 25th day of September 2007, I electronically transmitted the attached 
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of 
Electronic Filing to the following ECF registrants: 
 
W. A. Drew Edmondson, Attorney General  drew_edmondson@oag.state.ok.us 
Kelly Hunter Burch, Assistant Attorney General  kelly_burch@oag.state.ok.us 
J. Trevor Hammons, Assistant Attorney General  trevor_hammons@oag.state.ok.us 
Tina L. Izadi, Assistant Attorney General  tina_izadi@oag.state.ok.us 
Daniel Lennington, Assistant Attorney General  daniel.lennington@oak.ok.gov 
 
Douglas Allen Wilson     doug_wilson@riggsabney.com, 
Melvin David Riggs     driggs@riggsabney.com 
Richard T. Garren     rgarren@riggsabney.com 
Sharon K. Weaver     sweaver@riggsabney.com 
Riggs Abney Neal Turpen Orbison & Lewis 
 
Robert Allen Nance     rnance@riggsabney.com 
Dorothy Sharon Gentry     sgentry@riggsabney.com 
Riggs Abney 
 
J. Randall Miller     rmiller@mkblaw.net 
Louis W. Bullock     lbullock@mkblaw.net 
Miller Keffer & Bullock 
 
David P. Page      dpage@edbelllaw.com 
Bell Legal Group 
 
Michael G. Rousseau     mrousseau@motleyrice.com 
Jonathan D. Orent     jorent@motleyrice.com 
Fidelma L. Fitzpatrick     ffitzpatrick@motleyrice.com 
Motley Rice LLC 
 
Elizabeth C. Ward     lward@motleyrice.com 
Frederick C. Baker     fbaker@motleyrice.com 
William H. Narwold     bnarwold@motleyrice.com 
Lee M. Heath      lheath@motleyrice.com 
Elizabeth Claire Xidis     cxidis@motleyrice.com 
Ingrid L. Moll      imoll@motleyrice.com 
Motley Rice 
COUNSEL FOR PLAINTIFFS 
 
Stephen L. Jantzen     sjantzen@ryanwhaley.com 
Patrick M. Ryan     pryan@ryanwhaley.com 
Paula M. Buchwald     pbuchwald@ryanwhaley.com 
Ryan, Whaley & Coldiron, P.C. 
 
Mark D. Hopson     mhopson@sidley.com 
Jay Thomas Jorgensen     jjorgensen@sidley.com 
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Timothy K. Webster     twebster@sidley.com 
Sidley Austin LLP 
 
Robert W. George     robert.george@kutakrock.com 
Michael R. Bond     michael.bond@kutakrock.com 
Erin Walker Thompson     erin.thompson@kutakrock.com 
Kutak Rock LLP 
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, INC.; 
AND COBB-VANTRESS, INC. 
 
R. Thomas Lay      rtl@kiralaw.com 
Kerr, Irvine, Rhodes & Ables 
 
Jennifer S. Griffin     jgriffin@lathropgage.com 
Lathrop & Gage, L.C. 
COUNSEL FOR WILLOW BROOK FOODS, INC. 
 
Robert P. Redemann     rredemann@pmrlaw.net 
Lawrence W. Zeringue     lzeringue@pmrlaw.net 
David C .Senger     dsenger@pmrlaw.net 
Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC 
 
Robert E. Sanders     rsanders@youngwilliams.com 
E. Stephen Williams     steve.williams@youngwilliams.com 
Young Williams P.A. 
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC. 
 
George W. Owens     gwo@owenslawfirmpc.com 
Randall E. Rose      rer@owenslawfirmpc.com 
The Owens Law Firm, P.C. 
 
James M. Graves     jgraves@bassettlawfirm.com 
Gary V. Weeks       
Paul E. Thompson, Jr.     pthompson@bassettlawfirm.com 
Bassett Law Firm 
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC. 
 
John R. Elrod      jelrod@cwlaw.com 
Vicki Bronson      vbronson@cwlaw.com 
P. Joshua Wisley     jwisley@cwlaw.com 
Conner & Winters, P.C. 
 
Bruce W. Freeman     bfreeman@cwlaw.com 
D. Richard Funk      
Conner & Winters, LLLP 
COUNSEL FOR SIMMONS FOODS, INC. 
 
John H. Tucker      jtuckercourts@rhodesokla.com 
Colin H. Tucker      chtucker@rhodesokla.com 
Theresa Noble Hill     thillcourts@rhodesokla.com 
Rhodes, Hieronymus, Jones, Tucker & Gable 
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Terry W. West      terry@thewesetlawfirm.com 
The West Law Firm 
 
Delmar R. Ehrich     dehrich@faegre.com 
Bruce Jones      bjones@faegre.com 
Krisann Kleibacker Lee     kklee@baegre.com 
Dara D. Mann      dmann@faegre.com 
Faegre & Benson LLP 
COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC 
 
Michael D. Graves     mgraves@hallestill.com 
D. Kenyon Williams, Jr.     kwilliams@hallestill.com 
COUNSEL FOR POULTRY GROWERS 
 
William B. Federman     wfederman@aol.com 
Jennifer F. Sherrill     jfs@federmanlaw.com 
Federman & Sherwood 
 
Charles Moulton     charles.moulton@arkansag.gov 
Jim DePriest      jim.depriest@arkansasag.gov 
Office of the Attorney General 
COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL 
RESOURCES COMMISSION 
 
Carrie Griffith      griffithlawoffice@yahoo.com 
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON 
 
Gary S. Chilton      gchilton@hcdattorneys.com 
Holladay, Chilton & Degiusti, PLLC 
 
Victor E. Schwartz     vschwartz@shb.com 
Cary Silverman      csilverman@shb.com 
Shook, Hardy & Bacon, LLP 
 
Robin S. Conrad     rconrad@uschamber.com 
National Chamber Litigation Center, Inc. 
COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND THE 
AMERICAN TORT REFORM ASSOCIATION 
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 I also hereby certify that I served the attached documents by United States Postal Service, proper 
postage paid, on the following who are not registered participants of the ECF System on September 11, 
2007: 
 

C. Miles Tolbert 
Secretary of the Environment 
State of Oklahoma 
3800 North Classen 
Oklahoma City, OK 73118 
COUNSEL FOR PLAINTIFFS 

Thomas C. Green 
Sidley Austin Brown & Wood LLP 
1501 K Street NW 
Washington, DC 20005 
COUNSEL FOR TYSON FOODS, INC., 
TYSON POULTRY, INC., TYSON 
CHICKEN, INC.; AND COBB-VANTRESS, 
INC.  

Dustin McDaniel 
Justin Allen  
Office of the Attorney General of Arkansas 
323 Center Street, Suite 200 
Little Rock, AR  72201-2610 
COUNSEL FOR THE STATE OF 
ARKANSAS AND THE ARKANSAS 
NATURAL RESOURCES COMMISSION  

 

 
      ___s/ A. Scott McDaniel_____________________ 
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